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DECLARATION UNDER 37 C.F.R. 8 1.132 



I, Eric Thor Fossel, declare that: 

1 . I am currently President and CEO of Strategic Science & Technologies, LLC. Before 
leaving to found Strategic Science & Technologies, LLC in 1994, 1 was employed by Harvard 
Medical School as a professor since 1976. 

2. I am the inventor of U.S. Pat. Apl. Ser. No. 1 0/590,300. I have read and understood the 
specification of this application, the claims as pending, the most recent Final Office Action dated 
May 9, 201 1 (the "Office Action"), the references cited therein, and the enclosed amendment. 

3. I have a financial interest in the issuance of this appHcation as a patent. This application is 
owned by Strategic Science & Technologies, LLC, of which I am the President and CEO, as well as 
being a stockholder. 

4. This declaration is to establish that the presently claimed invention is not obvious over the 
combination of Fossel, U.S. Pat. Apl. Pub. No. 2003/0028169 ('Tossel") in view of Falk, et al, U.S. 
Pat. No. 5,824,658 ("Falk"), as is stated in the Office Action. 

5. The Patent Office has rejected claims 3, 4, 7-10, 12, 14, 15, 19-23, and 27-29 under 35 
U.S.C. § 1 03(a) on the basis that because each of Fossel and Falk teaches rubbing a delivery vehicle 
into the skin, and "Since the skin covering the human breast has substantially the same anatomical 
and morphological structure as other parts of the skin, it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to include in the method of Fossel the 
step of rubbing a cream into the skin, as taught by Falk in order to improve therapeutic effect to the 
treatment (Falk, col. 12, line 16) and increase absorption of the cream caused by increasing the 
frication that in its turn increases the area of contact of cream with the skin, and thus improves 
absorption and penetration" (Office Action, section 13, last paragraph on page 4, extending onto 
page 5). 
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6. The Office Action does not identify a location in Fossel that teaches rubbing a delivery 
vehicle into the breast of a subject. The Office Action states that Fossel discloses a method 
comprising an act of applying a base cream to the selected area of skin in paragraph [0015] of 
Fossel. The Office Action also states that such a cream is "fully capable" of being applied to the 
breast, since the skin covering the breast is a selected area of the skin (Office Action, section 13, 
page 4, first paragraph). 

7. Fossel teaches that the composition is useful for vs^ound healing, increasing erectile function, 
and increasing growth of hair (Abstract). Fossel also teaches that the composition is useful for 
healing of leg ulcers secondary to diabetes or confinement to bed (paragraph 0003) or other 
superficial ulcers of the hmbs (paragraph 0008). The examples describe hak growth (Example 1) 
and treatment of mipotence (Examples 2 and 3). However, treatment of a breast is not disclosed. 

8. None of these rationales is relevant to applying the compositions of Fossel to the breast. The 
breast is not an area of the skin where hair growth is desu-ed. Indeed, the breast is not an area of the 
skin where substantial hair growth is generally seen. Nor is the breast an area prone to ulcers as is 
described in Fossel. Nor is the treatment of erectile dysfunction in males relevant to treatment of 
the breast. 



9. The Office Action also does not identify a location in Falk that teaches rubbing a delivery 
vehicle into the breast of a subject. The Office Action states that Falk teaches a method of treating 
the skin by rubbing a gel or cream into the skin in Col 12, lines 12-15 (see Office Action, section 

1 3, last paragraph). The Office Action then states that Falk teaches rubbing a cream into the skin 
would improve its therapeutic effect, identifying Col. 12, line 16 of Falk (Office Action, section 13, 
last paragraph). 

1 0. Falk teaches treating pain by administering topically to the skin or exposed tissue of a 
human, a dosage amount of a pharmaceutical composition comprismg an NS AID and a hyaluronic 
acid (Abstract). The passage within Falk identified in the Office Action is taken fiom a single 
sentence starting on col. 1 1, line 62 and extending to col. 12, Une 36. Although this sentence recites 
treatment of metastatic cancer from the breast to the skin, it does not teach or suggest applying a 
composition to the breast. Instead, this passage recites treatment of the skin or exposed tissue. 

11. In contrast, the present invention teaches rubbing a delivery vehicle into the breasts, for 
example, to cause the breasts to appear fiiller and/or raised. This contrasts with Fossel and Falk, 
neither of which even describes applying a delivery vehicle to the breasts or the resulting change in 
appearance of the breasts. 

12. There are several secondary considerations that also should be considered in evaluating the 
combination of Fossel and Falk. Some important secondary considerations are commercial success, 
and evidence of copying. 

13. The present invention is embodied within a product currently being sold commercially by 
Strategic Science & Technologies, LLC as Breast Lift™. This product has been advertised in print 
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and on the Internet via several distribution channels, including CVS via www.cvs.com . Target via 
www.target.com, and AmeriMark via www, amerimark. com . See Appendix A, showing web pages 
where this product is sold (each last accessed February 15, 2012). 

14. Breast Lift^"^ has been commercially successful For exan:]5)le, over 3,000 units were sold in 
each of 2008, 2009, 2010, and 201 1. 

15. Strategic Science & Technologies, LLC also sells other products, including Hair Grow™ (a 
treatment for hair growth) and Arousal™ (a male enhancement cream, e.g., for erectile 
dysfianction). These products embody formulations described in the Fossel reference cited in the 
Office Action. 

16. Sales for Hair Grow™ and Arousal™ have also been significant. For example, in 201 1 , 
sales included over 2,500 units of Hair Grow™ and over 800 units of Arousal™. These products 
are not the same as Breast Lift™, and each product has exhibited robust sales. 

1 7. There has also been commercial interest from other companies wishing to copy the 
invention. Significantly, Strategic Science & Technologies, LLC, the assignee of the present 
invention, has been in negotiations and has recently licensed rights in the invention to FSL 
Performance Group, LLC, as of January 1, 2012. 

1 8. Accordingly, secondary considerations such as commercial success and evidence of copying 
should also be considered in evaluating the combination of Fossel and Falk. 

1 9. All statements made herein of my own knowledge are true, and all statements made on 
information and belief are believed to be true; and fiirther that these statements were made with the 
knowledge that willful felse statements and the like made in a Declaration are punishable by fine or 
imprisonment or both under Section 1001 of Title 18 of the United States Code, and that such 
wilLfiil false statements may jeopardize the validity of the above-identified application or any patent 
issued thereon. 





Dr. Eric Thor Fossel \ 
President & CEO 

Strategic Science & Technologies, LLC 
58 Charles Street 
Cambridge MA 02141 
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APPENDIX A 



Buy Transdermal BreastLift Natural Breast Enhancement Cream online a... http://www.cvs.com/CVSApp/catalog/shop_product_detail.jsp7filterBy... 



My List Shopping Cart 



0 subtotal: $0.00 



Search 

Baby & Child Beauty i Household Medicine Cabinet Personal Care Sexual Health Skin Care ; Vitamins IVIore 

Home I Shop | Skin Care I Hand & Body Lotions | Body Lotions & Creams 

Transdermal BreastLift Natural Breast Enhancement Cream 



store Locator 
In-store Coupons 
Weekly Store Ads 

lUly Account Sign in 

Sales & Specials i Beauty 360 



Transdermal BreastLift Natural Breast Enhancement 
Cream 



Transdermal 
SKU #468958 
4.0 OZ 




ONLINE ONLY Save to List > 



Product Details ^ Ingredients ^ Directions p 

All natural. Helps lift. Improves tirmness. Works in one hour. Formulated with L-Arginine. BreastLift Cream 
offers a safe and natural way to help firm and lift breast tissue. Preliminary testing on women with A, B or C 
cup sizes show a noticeable increase in firmness within one hour. According to those tested, the effect 
lasts from several hours up to twelve hours. 



Product Reviews 



Pharmacy Services 

Drug Information Center 
Health Information Center 
New Prescriptions 
Refill Prescriptions 
Transfer Prescriptions 
View/Print Prescription History 



ExtraCare 
My Account 
Shopping Directory 



Help 

Contact Us 
Privacy Policy 
Return Policy 
Shipping Information 
Site Map 
View All 



CVS/pharmacy Stores 

CVS Gift Cards 
MinuteClinic 
CVS Photo 
Weekly Store Ads 
Store Locator 



Corporate Information 

CVS Caremark 

Careers 

Community 

Investors 

Patient Privacy 

New York Patient Bill of Ri 

Newsroom 

Real Estate 

Suppliers 



[ I Privacy Policy | Accessibility Questions? Call 1 -888-607-4287 
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Breast Lift Cream : Target 



http://www.target.eom/p/Breast-Lift-Cream/-/A-10952295 



sign in new guest? my account 

women men baby kids home furniture patio electronics 



search all categories j 

entertainment toys liealth & beauty clearance see more 

find a store Weekly Ad GIftCards registries TargetLlsts " cart 



$34.99 



not sold in stores 



■ ■ 




IS, styles and availability may vary by 



id For: F 



Tiing 



For Use On: Chest 
Product Form: Cream 
Capacity (voiume): 4,0 Cu, Ft. 
Power Source: Manual 



Travel Size: Yes 



Content on this site is for reference purposes only. It is not intended to substitute 
for advice given by a licensed healthcare professional. Contact your he 
provider immediately if you suspect that you have a medical problem. [ 
our Terms and Conditions for additional inl 



• Return Method: This 



to any Target store or Target.com. 



• Estimated Ship Dimensions: 6.2 inches length x 0.3 inches width x 0.6 
inches height 

ip Weight: 0.25 pound 



• Store Item Number (DPCI): 242-09-2940 

• Item can be gift wrapped. 

• Made in the USA or Imported 
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Breast Lift Cream : Target 



http://www.target.eom/p/Breast-Lift-Cream/-/A-10952295 



what other people are saying: 

Target does not endorse, recommend or sponsor any guest product re 



overall 
easy to use 

effective 
value 



featured reviews, 
someone pizz... 



guest reviews. 3 reviews. »!V!ew»i!sit« 



Let us women know how this product works please.?lt so 
need to know how results are. thank you 
reply | helpful? yes (0) no (0) i report 



effective j value 



Didn't work 

Sidiara Od 28, 2010 



This cream has really bad smell n it just c 
reply i helpful? yes (0) no (0) j report 



could someone please write a review for ttils? 



reply | helpful? yes (0) no (0) 1 report 



showing ail revssssfs. (3) 



tell us what you think! mit& a r&vl&w 
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Breast Lift Cream : Target 

Buy These Two Together 



http://www.target.eom/p/Breast-Lift-Cream/-/A-10952295 

top sellers on target.com 



$34.99 



$9.99 
AMBI EVEN & CLEAR 

™ Tons CofrscSifsg 
CorscsfitFate .7Sojr 



top sellers for lotions & creams 




Clinically Tested And Reviewed By Dermatologists And 

Nutritionists. 

GamlerUSA.com/Skincane 



Id Wrinkles On Face & Neck With L'l 



<! Free 30-Day Trial + Free Gift - 



Qbaqi Skin Care 55% Off 

Same Day Free Shipi 
obagiclear.com 

Murad Resurneneeta 

Revitalize and Restore Hormonally Aging Skin. Order Resurgence 



IMow! 



Contact Expert Weight Loss & Bariatric Surgeons - Make An Appt 
TuftsMedicaCenter.tv/WeightLoss 
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Breast Lift Cream : Target 



http://www.target.eom/p/Breast-Lift-Cream/-/A-10952295 



on Target.com, we'll 
keep track of them 
here. 



privacy policy | cool<ies & targeted advertising | terms & conditions | California privacy rights | CA transparency in supply chains act | about this site 

@ 2012 Target Brands, Inc. Target, the Bullseye Design and Bullseye Dog are trademarks of Target Brands, Inc. All rigfits reserved. 
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One Hour Breast Lift™ I Breast Enhancement I Personal Care I Health http://www.amerimark.eom/cgi-bin/amerimark/cate_id/hltpcpbrs/prod/l. 



Product Search : 



Anthony Richards 



Windsor Collection Complements 



> View Cart 
> Check Out 



Ccissog Quick OrdfeE 



Shoo Sy DepoffiTser}? 



• Compression & 

• Diet & Weight Loss 

• Exercise & Fitness 

• Footcare 

• Incontinence 

• Magnetic Therapy 

• Personal Care 

= Breast Enhancement 
= Bath 



• IHealth Remedies & 
Improvement 

• Sexual Health 



/ Porsonii! Care / Bresist Enhsncemsnt / One Hour Breast Li 



One Hour Breast Lift™ 

Item: 01387910 | | | : 

$29.39 Suggested Retail: $34.99 
Save Big with Rewards. Details Here . . 



Visible resuits in just one hour! 

This effective cream contains L-Arginine, a natural amino acid that helps restore vital 
blood supply to the breast region. Notice an increase in size, firmness and elevation - 
within one hour! Doctor recommended. 4 oz. 



"/ am a former user of every herbal natural breast Improvement pill on the market. I tried 
Nature's Own One Hour Breast Lift™. All I can say Is WOW and I am a dally user. " - 
KPA, Boston, MA 



Queen Latifah 
Queen Eau de 
Parfum Spray 



Sensuous Eau d 
Parfum Spray 



liniiTi.gt© Arspare! 
Jewelry 
Laclies Apparel 



Wob Sped 



Receive :jjji:>:;;9 
Emaii ipprtals 

■ JOIN THE 
PROGRAM 
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One Hour Breast Lift™ I Breast Enhancement I Personal Care I Health http://www.amerimark.eom/cgi-bin/amerimark/cate_id/hltpcpbrs/prod/l. 



*EZ RETURN 

\ i ( Qta ucj 



Like iJs on Facebook 
Foliow on Twitter 

i.ik«;::2k:; send: 
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